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STATE OF ILLJNOI

Pollution Control Board

May2, 2005

Marie Tipsord
HearingOfficer
Illinois Pollution ControlBoard
100 W. Randolph,Suite 11-500
Chicago,Illinois 60601

Re: In ReProposedAmendmentsto RegulationofPetroleumLeakingUnderground

StorageTanks;R04-22andR04-23(Consolidated)

DearMs. Tipsord:

Pursuantto theMarch 11, 2005hearingofficer orderin theaboverulemaking,I am
submittingthesecommentson theproposedrules.

By wayofbackground,I aman environmentallawyerwith over 20 yearsof experience.
I haveappearedbeforetheBoardandgivenoral andwrittentestimonyin anumberof
rulemakingsoverthe lasttenyearsrelatedto theU.S.T.programandTACO objectives.

Recentdiscussionswith Illinois EPApersonnelhaveuncoveredapotentialambiguity
which oughtto beclarified in thependingPart732 and734 rules. At severalpointsin
theproposedrules,therulesprovidein substancesomethinglike the following: Unless
theowneror operatorsubmitsareportpursuantto Section734.2l0(h)(3) ofthis Part
demonstratingthatthemoststringentTier 1 remediationobjectivesof35 Ill. Adm. Code
742 for theapplicableindicatorcontaminantshavebeenmet, theowneror operatormust
investigatethesite, conductcorrectiveaction,and ... . (See,e.g.,Section734.300.)The
ambiguityis createdbecausesomeofthe“most stringentTier 1 remediationobjectives”
maybe for pathwayswhichhavebeenseveredby preexistinginstitutionalcontrols. The
most importantexamplewouldbe in theCity of ChicagowheretheTier 1 soil criteriafor
themigrationto thegroundwaterpathwayhavebeenmetthroughouttheCity by the
City’s adoptionof(andtheIllinois EPA’sapprOvalof) theCity of Chicagoground~water
ordinanceasanapprovedinstitutionalcontrol.

With regardto a sitein theCity of Chicago,theIllinois EPA staffhaveexpressed
concernsrecentlythattheproposedSection734 regulationswould requiretheowneror
operatorto investigateanddelineatecontaminationwhich is abovetheTier 1 criteriaonly
for themigrationofgroundwaterpathwaybut belowthosecriteriafor all theother



remainingpathways.Essentially,the ownerwould be delineatingcontaminationthat
alreadyis addressedby theexistingCity ofChicagogroundwaterordinanceinstitutional
control. Similar provisionsexist in otherplacesin theregulationssuchasSections
734.310, 734.315, 734.320,734.325and734.335.

Thereis no regulatorybasisto requireanowneroroperatorto delineatecontamination
wheretheonly pathwayfor which thecontaminationexceedsthemoststringentTier 1
remediationobjectivesis apathwaywhichalreadyis controlledby anexistingapproved
institutionalcontrol.In otherprovisionsin theproposedregulations,andin theBoard’s
opinionin thismatter,theregulationsendorsethepropositionthatthe failure to use
availablegroundwaterordinancesasan institutionalcontrolmayresultin certain
correctiveactioncostsbeingineligible for paymentfromthefund. Seethe BoardNoteto
ProposedSection734.410;Section734.630(ccc).Accordingto theBoard’sFebruary17,
2005 opinionatpage21, theproposedregulationsareintendedto requireownersor
operatorsto useagroundwaterordinanceasaninstitutionalcontrolif theordinance
alreadyhasbeenapprovedby theIllinois EPA. Thispreventssitesfrom seeking
reimbursementfor costswhich areunnecessarybecauseofpreexistingapproved
institutionalcontrolsandwould seemto beconsistentwith the overallpurposeofthe
rulemakingto streamlinetheUST reimbursementprogramandto reducerequestsfor
unnecessarycosts.

I suggestthattheBoardamendtheproposedprovisionat part734.300to provideas
follows:

“Unlesstheowneror operatorsubmitsareportpursuantto Section734.210(h)(3)
ofthis Partdemonstratingthat themoststringentTier 1 remediationobjectivesof35
I11.Adm.Code742for theapplicableindicatorcontaminantshavebeenmetfor all
pathwaysnot otherwisecontrolledby an approvedinstitutionalcontrol,theowneror
operatormustinvestigatethesite,conductcorrectiveaction,andprepareplans,budgets,
andreportsin accordancewith therequirementsofthis subpartC.

Theadditionallanguageis shownasan underlinedinsert. TheBoardshouldmake
similar parallelrevisionsto the othersectionscontainingsimilarphrasingsuchas
Sections734.310, 315 and320.

In addition,theexclusionfrom therecoverablecostscontainedin proposedSection
734.630(ccc)is too narrowlydrawn. As currentlyworded,theexclusionrelatesonlyto
costs“ associatedwith groundwaterremediation”if agroundwaterordinancealready
approvedby theAgencyfor useasaninstitutional controlin accordancewith 35 Ill.
Adm. Code742 canbe usedasan institutionalcontrolfor thereleasebeingremediated.
Thatprovisionoughtto be slightly broaderto makeit clearthattheexcludedcosts
includecosts“ associatedwith groundwaterremediationor soil remediationif 1) the
only basisfor the soil remediationis themigrationto groundwaterpathwayand2) a
groundwaterordinancealreadyapprovedby theAgencywouldmaketheremediationof
thesoil pathwayunnecessary.”Thecurrentwordingwould appearto invite partiesto
submitrequestsfor reimbursementfor soil remediationcostswherethe only basisfor that



soil remediationwould bethemigrationto groundwaterpathwayalreadyaddressedby an
approvedinstitutionalcontrol.This couldbeavery frequentoccurrencewithin theCity
of Chicagoaswell astheothercommunitiesaroundIllinois which haveadopted
groundwaterordinancesapprovedby theAgencyasinstitutionalcontrolspursuantto
Section742.

Becauseofthe lengthoftheproposedrule makingandthevariousopinionsand
submissionsin thismatter,it is possiblethat thereareadditional instanceswherethe
samelanguageoughtto beconformedto thechangessuggestedabove. I suggestthatthe
Boardstaffconductacomprehensivesearchofthependingrulemakingproposalto
identify any suchparallelprovisionwhichwould needto beconformed.

Sincerelyyours,

/
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Rayn~ton’dT. Reott
RTR/ld

CC: JorgeMihalopoulos
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